
       

   

 

Comments on Draft Law on Telecom 

Date: 21 April 2023 

In this post, we provide our comments to the draft Law on Telecom provided to us 

recently. The comments are prepared by Nguyen Quang Vu and Trinh Phuong Thao.  

1. Data center services and cloud computing services should be excluded 

from Law on Telecom 

Position under the draft Law on Telecom 

1.1. The draft Law on Telecom:  

1.1.1. considers data center services1 and cloud computing services2 to be 

telecommunication services;3  

1.1.2. requires onshore providers of data center services and cloud computing 

services to obtain a telecom license;4 and 

1.1.3. requires offshore providers of cross-border data center services and cloud 

computing services to sign a contract with a Vietnamese telecommunication service 

provider or to set up a representative office in Vietnam.5 

1.2. If adopted as currently drafted, immediately when the amended Law on 

Telecom becomes effective: 

1.2.1. all onshore providers of server leasing service6 will need to obtain a telecom 

license; 

1.2.2. all onshore software providers who deliver software over the internet (e.g. 

Google App Store or Apple App Store) will need to obtain a telecom license;  

1.2.3. all onshore e-commerce apps or software which operate in the model of 

client-server will need to obtain a telecom license; and 

1.2.4. all offshore service providers of cross-border software, software as a services 

(SaaS), infrastructure as a service (IaaS) and platform as a service (PaaS) or e-

commerce services will need to sign a commercial contract with a Vietnamese 

                                                   
1 “32. Dịch vụ trung tâm dữ liệu là dịch vụ cho phép người sử dụng truy nhập, sử dụng các tài nguyên của trung tâm dữ liệu 

để xử lý, lưu trữ và truy xuất thông tin qua mạng viễn thông”.  

“31. Trung tâm dữ liệu là công trình viễn thông, bao gồm hạ tầng kỹ thuật (nhà trạm, hệ thống cáp) và hệ thống máy tính cùng 

các thiết bị phụ trợ được lắp đặt vào đó để xử lý, lưu trữ và quản lý tập trung dữ liệu của một hay nhiều tổ chức, cá nhân.” 
2 “33. Dịch vụ điện toán đám mây là dịch vụ cho phép người sử dụng truy nhập, sử dụng các tài nguyên điện toán dùng chung 

(mạng, máy chủ, thiết bị lưu trữ, ứng dụng) mọi lúc, mọi nơi, theo yêu cầu để xử lý, lưu trữ và truy xuất thông tin qua mạng 

viễn thông.” 
3 Articles 22, 30 and 35.2(b) of the draft Law on Telecom.  
4 Article 35 of the draft Law on Telecom.  
5 Article 22.4 of the draft Law on Telecom. 
6 Dịch vụ cho thuê máy chủ 
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telecommunication service provider or establish a representative office in Vietnam. 

Our recommendation  

1.3. We recommend that all data center services and cloud computing services 

should be removed from the scope of application of the Law on Telecom. 

Accordingly, all licensing requirements proposed under the draft Law on Telecom 

should be removed. This is because: 

1.3.1. Data center services/cloud computing services are not telecommunication 

services. In particular,  

(a) From a technical perspective, data center services and cloud computing 

services are IT/software services or computer-related services, which are 

delivered to users via telecommunication network (mostly the internet). The 

fact that those services are delivered users over the internet or 

telecommunication network should not make them telecommunication 

services itself. WTO Secretariat also has similar explanation where 

telecommunication may be used as a “means of delivery” for many other 

services and suppliers of such services as computer services, which do not 

own or operate their own networks, are just “user” of telecommunication 

network and services, not the “supplier”7(b) Under WTO Commitments of 

Vietnam,8 Vietnam has agreed that “Computer and Related Services” (CPC 

84) includes key functions of cloud computing services (e.g. data processing, 

data storage, data hosting, and database services).9 So making cloud 

computing services telecommunication service is inconsistent with Vietnam’s 

commitment to the WTO. 

1.3.2. There are already laws regulating cloud computing service and data center 

services. 

(a) The Law on Information Technology 200610 already regulates cloud 

computing services and data center services in terms of investment or 

business activities.  

(b) The Law on Cyber Security 201811 already regulates cloud computing services 

and data center services in terms of security and safety.12 

Accordingly, expanding the scope of the Law on Telecom to regulate cloud 

computing services and data center services will result in overlapping and 

                                                   
7 https://docs.wto.org/dol2fe/Pages/SS/directdoc.aspx?filename=Q:/S/C/W299.pdf&Open=True (para 11) 
8 https://wtocenter.vn/chuyen-de/73-vietnams-wto-commitments-on-services  
9 https://www.tralac.org/files/2013/12/UN-CPC-Provisional-central-product-classification.pdf  
10https://thuvienphapluat.vn/van-ban/Cong-nghe-thong-tin/Luat-cong-nghe-thong-tin-2006-67-2006-QH11-

12987.aspx  
11 https://thuvienphapluat.vn/van-ban/Cong-nghe-thong-tin/Luat-an-ninh-mang-2018-351416.aspx  
12 Article 26 of the Law on Cyber Security 2018. 

https://docs.wto.org/dol2fe/Pages/SS/directdoc.aspx?filename=Q:/S/C/W299.pdf&Open=True
https://wtocenter.vn/chuyen-de/73-vietnams-wto-commitments-on-services
https://www.tralac.org/files/2013/12/UN-CPC-Provisional-central-product-classification.pdf
https://thuvienphapluat.vn/van-ban/Cong-nghe-thong-tin/Luat-cong-nghe-thong-tin-2006-67-2006-QH11-12987.aspx
https://thuvienphapluat.vn/van-ban/Cong-nghe-thong-tin/Luat-cong-nghe-thong-tin-2006-67-2006-QH11-12987.aspx
https://thuvienphapluat.vn/van-ban/Cong-nghe-thong-tin/Luat-an-ninh-mang-2018-351416.aspx
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redundant regulations. If the National Assembly considers that additional 

regulations are necessary, we suggest that amendments should be made to the Law 

on Information Technology or the Law on Cyber Security. 

1.3.3. Imposing new conditions and new licensing requirement is in consistent 

with the Politburo’s Resolution on the 4th Industry Revolution.13  

(a) The Politburo of the Communist Party of Vietnam has issued a Resolution 52-

NQ/TW stipulating certain policies to facilitate the 4th Industry Revolution.14 

In particular, the Politburo has decided that the legal framework must be 

adjusted to create “favourable conditions” for the digital transformation of 

the nation and for the development of products and services based on digital 

technology, Internet and cyber space.15 

(b) Cloud computing and data center are among the key elements for the digital 

transformation of the nation and for the development of products and 

services based on digital technology, Internet and cyber space.  

(c) Obviously, requiring every single providers of cloud computing services and 

data center service to obtain an additional license and to comply with 

additional obligations is not a favourable condition required by the 

Politburo’s resolution. 

1.3.4. The requirements of offshore service providers to sign a contract with a 

Vietnamese telecommunication service provider is inconsistent the WTO’s 

Commitment of Vietnam on telecommunication services (see 2).16  

2. The market access conditions applicable to the provision of cross-border 

telecommunication services are inconsistent with WTO Commitments of Vietnam 

and the CPTPP and should be amended. 

Position under the draft Law on Telecom 

2.1. Except for certain cases, the provision of cross-border telecommunication 

services (including cloud computing or data center services (see 1)) must be made 

through commercial agreements signed with Vietnamese telecommunication service 

                                                   
13 https://dangcongsan.vn/xay-dung-dang/bo-chinh-tri-ban-hanh-nghi-quyet-ve-cuoc-cach-mang-cong-nghiep-lan-

thu-tu-537518.html  
14 https://thuvienphapluat.vn/van-ban/Dau-tu/Nghi-quyet-52-NQ-TW-2019-chinh-sach-chu-dong-tham-gia-cuoc-

Cach-mang-cong-nghiep-lan-thu-tu-425113.aspx 
15 “Hoàn thiện pháp luật, trước hết là pháp luật về doanh nghiệp, khởi nghiệp sáng tạo, sở hữu trí tuệ, thương mại, đầu tư, kinh 

doanh để tạo điều kiện thuận lợi cho quá trình chuyển đổi số quốc gia và phát triển các sản phẩm, dịch vụ, mô hình 

kinh tế mới dựa trên nền tảng công nghệ số, Internet và không gian mạng.” 
16 This paragraph assumed that cloud computing and data center services were considered as telecommunication 

services, which is not our position. 

https://dangcongsan.vn/xay-dung-dang/bo-chinh-tri-ban-hanh-nghi-quyet-ve-cuoc-cach-mang-cong-nghiep-lan-thu-tu-537518.html
https://dangcongsan.vn/xay-dung-dang/bo-chinh-tri-ban-hanh-nghi-quyet-ve-cuoc-cach-mang-cong-nghiep-lan-thu-tu-537518.html
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providers.17 

2.2. The provisions of:  

2.2.1. cross-border cloud computing services, or data center services; or  

2.2.2. cross-border “basic telecommunication service over the internet” in certain 

cases, 

in each case, must be made through a commercial contract with a Vietnamese 

telecommunication service provider or subject to the establishment of a 

representative office in Vietnam.18 

Our recommendation  

2.3. The requirements to sign a commercial contract with a Vietnamese 

telecommunication service provider to provide cross border telecommunication 

services should be limited to wire-based and mobile terrestrial services and 

satellite-based services. This is because:  

2.3.1. In the WTO Commitments of Vietnam,19 Vietnam undertakes not to impose 

market access conditions to the cross border supply of telecommunication services 

including basic telecommunication services and value added services except for 

wire-based and mobile terrestrial services and satellite-based services; and 

2.3.2. In the CPTPP,20 Vietnam undertakes to allow the provision of cross-border 

supply of telecommunication services21 except that foreign service suppliers are not 

allowed to supply satellite-based services unless the services are offered through 

commercial arrangements with Vietnamese international satellite service suppliers 

duly licensed in Viet Nam.22 

2.4. The requirements to set up a representative office in Vietnam to provide 

cross border telecommunication services should be removed. This is because:  

2.4.1. In the CPTPP, Vietnam undertakes not to require a service supplier of 

another Party to establish or maintain a representative office or any form of 

enterprise, or to be resident,23 in its territory as a condition for the cross-border 

supply of a service. The exception to this requirement is limited only to Vietnam’s 

non-conforming measures under Annex I and II of CPTPP24 including, among others, 

the “right to adopt or maintain any measure with respect to investment in, building of, 

operating and exploiting telecommunication networks and services serving ethnic minorities 

                                                   
17 Article 22.2(a) of the draft Law on Telecom.  
18 Article 22.3(b) and 22.4 of the draft Law on Telecom.  
19 https://wtocenter.vn/chuyen-de/73-vietnams-wto-commitments-on-services 
20 TTWTO VCCI - (FTA) Full Text of CPTPP (wtocenter.vn)  
21 Article 10.5 of CPTPP.  
22 Annex I – Vietnam – 9  
23 Article 10.6 of CPTPP 
24 Article 10.7 of CPTPP. 

https://wtocenter.vn/chuyen-de/12782-full-text-of-cptpp
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in rural and remote areas of Viet Nam”.25 

3. The authority’s right to order providers of cloud computing service or data 

center services to stop providing services or access to its customers‘ data should 

follow the Criminal Procedures Code 2015 

Position under the draft Law on Telecom 

3.1. The draft Law on Telecom requires providers of cloud computing service or 

data center services to stop providing its customers with services or access to the 

relevant data when requested by the competent State authority.26  

Our recommendation 

3.2. Data and information of an enterprise or an individual is essential to their 

operation and business. If an enterprise is cut off from its data (e.g. a bank losing 

access to its customers data), it will suffer significant losses and damages. When a 

Government authority decides to cut off a company’s access to its data and 

information held by cloud computing service provider or data center services 

provider, it should follow a due process, which may be similar to the procedure of 

applying any coercive measures by the authority under the Criminal Procedures 

Code 2015.27 For example, to apply the measure of account freezing (phong tỏa tài 

khoản), the authorities must follow the following procedures:28 

3.2.1. the competent authority determines the specific reasons to apply this measure 

(e.g., the amount in that account is related to a criminal act of an accused person);  

3.2.2. the competent authority to issue an order on account freezing and notify the 

People’s Procuracy of Vietnam of the same level before implementation;  

3.2.3. the competent authority to deliver the order on account freezing to the credit 

institution or State Treasury managing the relevant account and such delivery must 

be recorded in writing; and 

3.2.4. implementation of the order on account freezing by the credit institution or 

State Treasury must also be recorded in writing with sufficient copies, including one 

for the accused person and the person related to the accused person. 

- End of Document -  

                                                   
25 Annex II – Vietnam – 13.  
26 Article 30.3 and 30.4 of the draft Law on Telecom.  
27 the Law on Criminal Procedure Code of the National Assembly dated 27 November 2015 (Criminal Procedure 

Code 2015) 
28 Article 129 of the Criminal Procedures Code 2015. 


