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Dich Bénh Covid-19 Tai Viét Nam - Hwéng Dan Phap Ly Cac Van Dé Vé Lao Dong

S lay lan cua dich bénh virus corona ndm 2019 (Covid-19) hién nay da gay ra nhiing
thiét hai dang k& dén hoat dong ctia hau hét (néu khong noéi dén tat ca) cac doanh
nghiép tai Viét Nam. Khi cang nhiéu nguoi Viét Nam bi nhiém Covid-19 va 6 nhigu
bién phap nham ngan ngira sy lay lan ctia dich bénh ctia Chinh Phti (vi du nhu cach
ly bét budc va duoc diéu tri va cac khuyén cdo vé gian cach xa hoi), thi ngay cang
nhiéu nguoi st dung lao dong tai Viét Nam s€ phai d6i mat véi vo van cac van dé lién
quan dén nhan su. Trong bai viét nay, chung toi sé dé cap dén mot vai van dé vé lao
dong thuong gap cd thé sé phat sinh trong giai doan dich bénh Covid-19 hién nay.

Bai viét duoc thuc hién bsi Nguyén Hoang Duong, Nguyén Bich Ngoc, Quach Mai
Phuong va Nguyén Quang Vil.
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1. Nghia vu chung ctia nguoi st dung lao dong vé dam bao an toan lao dong
trong giai doan dich bénh Covid-19?

1.1.  Theo quy dinh cta luat lao dong,' nguoi sit dung lao dong cé nghia vu phai (a)
dam bao cac diéu kién vé an toan, vé sinh lao dfng tai noi lam viéc, va (b) cung cap
cho ngwoi lao dong cac trang thiét bi bao ho lao ddng. Cu thé, trong giai doan thuc
hién “gian cach xa hoi” tir ngay 1 thang 4 dén 15 thang 4 ndm 2020, Thu Twdéng Chinh
Phu da yéu cau tat ca nguoi sit dung lao dong duwoc phép lam viéc tai van phong, co
quan ctia minh trong giai doan nay (Chu Co Sé Kinh Doanh Nganh Nghé Thiét Yéu)
phai &p dung cac bién phap sau day:

1.1.2.  deo khau trang va bd tri day du phwong tién, vat tw phong, chong dich virus
corona theo quy dinh va khuyén cdo ctia co quan y té. Vi dy, theo huéng dan cuaa Bo
Y T€ (BYT), nguoi sit dung lao dong nén thuc hién viéc vé sinh thuong xuyén moi
treong lam viéc va cac thiét bi va cung cap cho nguoi lao dong cac vat tu phong chdng
dich (khau trang, nudc sat khuan);

1.1.3.  yéu cau nguoi lao dong khai bdo y t& tuan thu cac bién phap han ché di
chuyén, tiép xuc, giao tiép;

1.1.4. tam ding cac hoat dong khong cap bach, giam mtc do tap trung nguoi lao
dong; va

1.1.5.  td chtrc, quan ly chat ché viéc dua don nguoi lao dong (néu cd) dén noi lam
viéc bao dam ngén ngtra rui ro lay nhiém dich bénh.

1.2. Chu Co So Kinh Doanh Nganh Nghé Thiét Yéu bao gom nhung khong gidi
han, cac nganh nghé, co so sau:

1.2.1. nha may, co sd san xuat;
1.2.2.  cong trinh giao thong, xay dung;

1.2.3. co so kinh doanh dich vy, hang hoéa thiét yéu (nhu: luong thuc, thuec pham,
duoc pham, xang, dau; dién; nudc

1.2.4. co sé gido duc;
1.2.5. dich vu van chuyén va logistic;

1.2.6. dich vu buu chinh, vién thong;

1Pjéu 5.1 va 138.1 B6 Luat Lao Bong do Qudc Hoi ban hanh ngay 2 thang 7 ndm 2012 (B Luat Lao Pdng 2012), va
biéu 6.1 va 7.2 Luat An Toan, Vé Sinh Lao Bong do Qudc Hoi ban hanh ngay 25 thang 6 2015 (Ludt An Toan, Vé Sinh
Lao Dong 2015).
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1.2.7.  dich vu b6 tro doanh nghiép nhu: cong chiing, luat su;
1.2.8. hoat dong ngan hang, chitng khoan; va
1.2.9. cac dich vu cham séc sttc khoe.

1.3.  Nguoi dtng dau cac co sd khac nén c6 chinh sach lam viéc 6 nha d€ dam bao
tién do cdng viéc khong bi trdm ché, dac biét 1a doi voi cac co s ¢o yéu cau vé thoi
han va thoi hiéu.

2. Xt ly trwong hgp nguoi lao dong duwong tinh véi covid-19?

2.1.  Dai voi bat ky nguoi lao dong nao dwong tinh véi Covid-19 va nguoi st dung
lao dong biét vé treong hop nay thi nguoi st dung lao dong c6 thé yéu cau nguoi lao
dong nghi 6m theo quy dinh ctia Luat Bao Hiém Xa Hoi 2014 nhdm dam bao an toan
vé sinh lao dong.2 Tuy nhién, viéc nay co6 thé khong can thiét do Chinh Phu yéu cau
tat ca cac bénh nhan c6 két qua duong tinh véi Covid-19 déu phai dugc dua di cach ly
bt budc va diéu tri tai cac co s& y té.?

2.2.  Phu thudc vao thoi gian tham gia dong bao hiém xa hoi va tinh trang dm dau,
nguoi lao dong dwong tinh véi Covid-19 ¢6 thé dugc nghi 6m dau trong thoi gian tir
30, 40, 60, 180 ngay hodc lau hon.* Trong treong hop thoi han nghi dm dau két thac
nhung nguodi lao ddng van chwra khéi bénh, ngudi lao dong dreoc hudng thém 5 dén
10 ngay nghi d€ hoi phuc strc khoe theo thoa thuan gitta Cong Poan va nguoi st dung
lao dong.®

2.3. Trong thoi gian diéu tri nhiém Covid-19, nguoi lao dong bi nhiém bénh duoc
Quy Bao Hiém Xa Hoi ctia Nha Nwdc chi tra chi phi diéu tri.* Nguoi st dung lao dong
khong phai chi tra bat ki chi phi nao trong truong hop nay.

2.4. Hién nay, BYT da phan loai Covid-19 la bénh truyén nhiém dic biét nguy
hiém.” Do d6, nguoi lao dong bi nhiém virus duoc diéu tri mién phi theo quy dinh cta
Luat Phong, Chdng Bénh Truyén Nhiém 2007.8

3. Xt ly trwong hop nguoi lao dong phai cach ly theo yéu ciu ctia Chinh Pha?

2Piéu 6.2(a) va 7.1(a) Luat Vé Sinh, An Toan Lao Dong 2015.

3 Muc 4 Quyét Dinh 181 ctia BYT ngay 21 thang 1 ndm 2020 Huéng dan phong va chéng dich bénh Covid-19.

4Piéu 26 Luat Bao Hiém Xa Hoi 2014.

5 Diéu 29 Luat Bao Hiém Xa Hdi 2014.

6 Biéu Luat Bao Hiém Xa Hoi 2014.

7 Quyét Dinh 219 cua BYT ngay 29 thang 1 ndm 2020 bd sung bénh viém dudng hd hip cdp do ching méi cua vi rat
Corona (nCov) gay ra vao danh muc bénh truyén nhiém nhém A theo quy dinh tai Luat Phong, chdng bénh truyén
nhiém nam 2007 do Qudc Hoi ban hanh ngay 21 thang 11 ndm 2007 (Luat Phong, Chdng Bénh Truyén Nhiém 2007).
8 Diéu 48.2 Luat Phong, Chdng Bénh Truyén Nhiém 2007.
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Ngueoi lao dong phai di cach ly tdp trung tai cdc co so cua Chinh Phu
3.1.  Coquan c6 thdm quyén tai Viét Nam yéu cau:

3.1.1. tat ca truong hop ti€p xtic tree tiép hodc cé giao tiép gan véi bénh nhan nhiém
Covid-19 (thuong duoc goi 1a Péi Twgng F1 tai Viét Nam) sé phai dwa di cach ly bat
budc tai cac co so cach ly tap trung ciia Chinh Phu; va

3.1.2. tét ca truong hop o tiép xuc tryc tiép va giao tiép gan voi Doi Tuong F1 sé
phai tw cach ly tai nha, noi & (thwong duoc goi la P6i Twong F2 tai Viét Nam). Thoi
gian cach ly tiéu chuan la 14 ngay.

3.2.  Dadiv6i béi Tuong F1, cac phwong an dudi day cd thé duoc ap dung:

3.2.1. D&i Twong F1 va nguoi stt dung lao dong c6 thé thoa thuan rang Ddi Tuong
F1 sé tiép tuc lam viéc tai co so cach ly tap trung ctia Chinh Phu va dwgc huong nguyén
lwong;®

3.2.2. D&i Tuong F1 c6 thé xin nghi phép hang ndm va dwgc huong nguyén lwong;!

3.2.3. nguoi st dung lao dong c6 thé don phuwong “nging viéc” B6i Tuong F1 trén
co sO Doi Tuong F1 khong thé ¢d mit tai noi lam viéc va tra lwong véi miee thap hon
trén co s¢ thda thuan gitta cac bén nhung khong thap hon muic lwong tdi thiéu theo
quy dinh.!! Tuy nhién, néu D&i Tugng F1 da 4p dung phuiong an xin nghi phép hang
nam trude d6 thi khong rd rang liéu nguoi stt dung lao dong ¢ thé ngling viéc Dai
Tuong F1 va tra mitc lwong thap hon duoc hay khong; va

3.2.4. theo hudng dan cta B6 Lao bong va Thuwong Binh Xa Hoi (BLDTBXH) tai
Cong Van so 1604 ngay 25 thang 3 nam 2020 thi c¢6 vé nhw nguoi st dung lao dong sé
khong duoc yéu cau Dai Tuong F1 nghi phép khong hudng lwong.

Nguwoi lao dong phai tw cdch ly tai noi cuw trii

3.3.  Ddi véi Boi Tuong F2, ngoai trit treong hop lam viéc cho Chu Co S¢ Kinh
Doanh Nganh Nghé Thiét Yéu, Doi Tugng F2 c6 thé lwa chon lam viéc tai nha va duoc
huéng nguyén lwong. Diéu nay 1a boi vi Chinh Phu da huwdéng dan hau hét nguoi st
dung lao dong bo tri cho nguoi lao dong duwoc lam viéc tai nha.”? Treong hop Doi
Twong F2 lam viéc cho Chu Co S6 Kinh Doanh Nganh Nghé Thiét Yéu phai cach ly
bat budc tai noi cu trt thi c6 thé 4p dung tuong tu cic phuong an nhuw treong hop Dai

9 Piéu 23.1(c) va 35 Bd Luat Lao Ddng 2012; va Diéu 4.3(b) Nghi Dinh 5 do Chinh Phu ban hanh ngay 12 thang 1 ndm
2015 Hudng d&n B6 Luat Lao Dong 2012 (Nghi dinh 5/2015).

10 Pjéu 111 Bd Luat Lao Bong 2012.

11 Piéu 98.3 BO Luat Lao Bong 2012.

12 Muc 4 Cong Van 2601/2020.
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Tuwong F1.13

4. Xt 1y treong hop nguoi lao dong vi pham cac quy dinh vé “Bénh Covid-19”
(vi du: sai pham trong khai béo y t&, hodc ¢6 y trdn tranh cach ly) va c6 két qua xét
nhiém dwong tinh sau do?

41.  Nguoistt dung lao dong c6 thé can nhac:

4.1.1. cham dit hop dong lao dong véi nguoi lao dong vi pham bang hinh thikc sa
thai; va

4.1.2.  yéu cau nguoi lao dong vi pham phai dén bu thiét hai.

4.2.  Doi véihinh thire sa thai, theo quy dinh Bo Luat Lao Pong 2012, nguoi sit dung
lao dong dwoc phép ap dung hinh thttc sa thai nhw 1a mot hinh thite xt ly ki luat lao
dong trong truong hop ngroi lao dong 6 hanh vi (a) gay thiét hai nghiém trong, hoac
(b) de doa gay thiét hai nghiém trong vé tai san, loi ich ctia nguoi sit dung lao dong.*

4.3.  Nguoilao dong vi pham cac quy dinh cua Chinh Phu vé “Bénh Covid-19” nhw
khai bao y t& bat budc khong chinh xac hodc trén tranh cac yéu cau vé cach ly hién
hanh va sau d6 c6 két qua xét nghiém dwong tinh véi Covid-19 (ngwoi lao dong vi
pham) c6 thé gay ra thiét hai dang ké cho nguoi st dung lao dong. Cu thé,

4.3.1. nguoi st dung lao dong cé thé phai tam nglting hoat dong do cac yéu cau vé
cach ly ctia Chinh Phu;

4.3.2. nguoiste dung lao dong phai vé sinh, khit khuan moi treong lam viéc dé tranh
viéc lay lan dich bénh; va

4.3.3. trong treong hop nguoi lao dong bat budc phai tiép tuc tra lwong cho nhitng
nguoi lao ddng khac trong suét giai doan phai tam ngting hoat dong.

4.4.  Vivay, c thé cho rang nguoi st dung lao dong duoc 4p dung hinh thie xtr ly
ki luat sa thai nguoi lao dong vi pham véi can ct la viéc cac vi pham quy dinh vé Bénh
Covid-19 c6 thé de doa gay thiét hai ddc biét nghiém trong vé tai san va loi ich cta
nguoi st dung lao dong.

4.5. Tuy nhién, nguoi st dung lao dong chi c6 thé cham duit hop dong lao dong
v6i nguoi lao dong vi pham vdi can ctt néu trén néu dap tng duoc cac diéu kién sau:

4.5.1. nguoi st dung lao dong cé ndi quy lao dong trong d6 phan anh cac quy dinh

13 Muc 3 va 6.3 Huéng Dan ban hanh kém theo Quyét Dinh 879 ctia BYT ngay 12 thang 3 nam 2020 huéng dan vé viéc
tw céch ly tai noi ct trt nham phong va chéng dich bénh Covid-19.
14 Piéu 126.1 B Luat Lao Dong 2012.
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cta B Luat Lao Bong 2012;1
4.5.2. nguoi st dung lao dong c6 bang chiing vi pham ctia nguoi lao dong;!6

4.5.3. nguoi st dung lao ddng da tuan tha cac quy dinh vé quy trinh theo luat dinh
trong viéc xt ly vi pham ctua nguoi lao dong;”

4.5.4. quy trinh x 1y ki luat lao dong van nam trong thoi hiéu 12 thang theo luat
dinh ké tir ngay xay ra hanh vi vi pham;'® va

4.5.5. nguoilao dong khong thudc cac trieong hop nguoi sit dung lao dong khong
dwoc phép ap dung hinh thitc xt¢ ly ki luat lao dong."®

4.6.  Vé viéc boi thuong thiét hai, theo Diéu 130 Bo Luat Lao Bong 2012, nguoi lao
dong lam hu hong dung cu va/hodc thiét bi hodc c6 hanh vi gay thiét hai tai san cua
nguoi st dung lao dong thi phai boi thuwong thiét hai theo quy dinh ctia phéap luat. Do
nguoi lao ddng da vi pham “cac quy dinh vé Bénh Covid-19”, c¢6 1€ ngwoi lao dong vi
pham sé kho c¢6 thé chdi bd trach nhiém boi thwong thiét hai cua minh trén co so thiét
hai d6 1a do dich bénh gay ra.

5. Xt ly truong hgp nguoi lao dong bi nghi nhiém hodc 6 tié€p xuc gan véi
Covid-19 nhung khéong bi yéu cau cach ly?

5.1.  Nguoi st dung lao dong cé thé yéu cau bat ki nguoi lao ddng nao lam viéc tai
nha néu nguoi st dung lao dong nghi ngd nguwdi lao doéng d6 c6 thé nhiém Covid-19
va c6 nguy co gdy nguy hai cho mdi treong lam viéc. Mac du nguoi lao dong co thé
vién dan quyeén duoc lam viéc tai dia diém dugc thoa thudn trong hop dong lao dong,»
viéc nguoi st dung lao dong yéu cau nguoi lao dong lam viée tai nha van sé hop phap
va hop li, diéu nay la do:

5.1.1. Theo quy dinh phap luat, nguoi sit dung lao dong c6 quyeén bg tri va diéu hanh
lao dong theo nhu cau san xuat, kinh doanh;?' va nguoi lao dong c6 nghia vu tuan theo
su diéu hanh va quan ly hop phép cua nguroi stt dung lao dong. Vi vay, nguoi st dung
lao dong ¢ thé chi dao viéc thuc hién cong viéc ctia nguoi lao dong nhu la mot phan
theo hop dong lao dong;*

5.1.2. Nguoi st dung lao dong cd nghia vu kiém tra va danh gia cac yéu td nguy

15 Diéu 128.3 By Luat Lao Dong 2012.

16 Diéu 123.1(a) B Luat Lao Dong 2012.

17 Diéu 123.1(b)-(d) B6 Luat Lao Dong 2012.

18 Diéu 124 B Luat Lao Dong 2012.

19 Piéu 123.4 By Luat Lao Dong 2012.

20 Didu 23.1(c) va Dieu 30 By Luat Lao Dong 2012.
21 Diéu 6.1(a) B6 Luat Lao Dong 2012.

2 Pjiéu 5.2(b) B6 Luat Lao Dong 2012.
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hiém, c6 hai tai noi lam viéc d€ dé ra cac bién phap loai trtt, giam thiéu cac mic do
nguy hiém, cd hai, cai thién diéu kién lao déng, cham sdc stec khoe cho nguoi lao dong;
23 72

va

5.1.3. Theo Cong Vian 2601/2020, trong sudt thoi gian gian cach xa hoi, tat ca nguoi
st dung lao dong cd quyén yéu cau nguoi lao dong lam viéc tai nha tuy theo diéu kién
cu thé cia minh.

5.2.  Tuy nhién, nguoi st dung lao dong phai ti€p tuc tra lwong cho nguoi lao dong
bi nghi nhiém bénh va khong duoc yéu cau nguoi lao dong bi nghi nhiém bénh nghi
khong luong bai vi:

5.2.1. theo quy dinh cta phap luat lao dong, ngwoi st dung lao dong chi dwoc phép
trir lwong ctia nguoi lao dong dé€ boi thuong thiét hai do nguoi lao dong lam héng
thiét bi va dung cu ctia nguoi sit dung lao dong;» va

5.2.2. viéc dé nguoi lao ddong nghi khong hudng luong hodc tam hoan thuc hién hop
dong lao dong phai theo sy thda thuan gitta nguoi st dung lao ddng va nguoi lao
dong, khong phai chi theo y chi don phuwong ctia ngroi stt dung lao dong.?

6. Xt ly truong hop nguoi lao dong 1a nguodi nwdc ngoai c6 gidy phép lao
dong/thi thuc nhap canh hét han hodc cn phai cd gidy phép lao dong/ thi thwc nhip
canh mai?

6.1. D& han ché viéc gia ting cac ca nhiém Covid-19, theo Nghi Quyét s& 28/NQ-
CP ngay 10 thang 3 ndm 2020 (Nghi Quyét 28/2020) va Thong Bao s6 118/TB-VPCP
ngay 21 thang 3 nam 2020 (Thong Bao 118/2020), Chinh Phu da yéu cau cac co quan
c6 tham quyén dp dung cac bién phap sau day, bao gom nhung khong gidi han:

6.1.1. tam ding cap mai gidy phép lao dong cho lao dong nudc ngoai dén tir cac qudc
gia, vung lanh tho c6 dich Covid-19;% va

6.1.2. tam ding nhap canh ddi v6i tat ca ngroi nede ngoai vao Viét Nam ap dung tir
ngay 22 thang 3 nam 2020, ngoai trir cac truong hop nhap canh vao Viét Nam véi muc
dich ngoai giao, cong vy, tham du cac sy kién ngoai giao quan trong, hoac la Lao Pong
Nuwdc Ngoai Du Tiéu Chuan (duoc dinh nghia dudi day).?

6.2. Tuy nhién, Chinh Pht cling c6 chi dao réng:

2 Piéu 138.1(c) B6 Luat Lao Dong 2012.

24 Digu 4 Cong Vin 2601/2020.

2 Diéu 101.1 By Luat Lao Dong 2012.

2 Diéu 116.3 va Didu 32 B Luat Lao Dong 2012.
27 Muyc 1 Nghi Quy8t 28/2020.

28 Muc 5(a) va 5(d) Thong Bao 118/2020.
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6.2.1. cac co quan c6 thadm quyén cé thé cap thi thwe (néis cin) cho cac lao ddong nude
ngoai la cac chuyén gia, nha quan ly doanh nghiép, lao dong k¥ thuat cao (Lao Dong
Nudc Ngoai Pu Tiéu Chuan), va phai yéu cau nhitng nguoi nay tuan tht cdc yéu cau
vé tht tuc kiém tra, khai bao y t& bat budc va duoc cach ly theo dting quy dinh ctia
Chinh Phg;?

6.2.2. co quan c6 thdm quyén cd thé (a) cdp hodc gia han thi thuwc, hoac (b) cdp gidy
phép lao dong mot cach phii hop theo cac diéu kién sau:3°

(a) Lao Bong Nudc Ngoai ba Tiéu Chuan da c6 (1) Gidy xac nhan khong duong
tinh véi Covid-19 do co quan c6 tham quyén tai nudce so tai cap, va (2) duoc co
quan c6 tham quyén cua Viét Nam chédp thuan cho phép nhap canh vao Viét
Nam; va

(b) Lao Bong Nuwdc Ngoai Pu Tiéu Chuan khong thé trd vé nudce va phai o lai Viét
Nam lam viéc do dich bénh Covid-19.

6.3. Theo cac chi dao néu trén,

6.3.1. Lao ddng nudc ngoai khong phai la Lao Dong Nudc Ngoai Bu Tiéu Chuan sé
khong dwoc ndp ho so dé nghi cap méi gidy phép lao dong, thi thwc, cap lai gidy phép
lao ddng hoac gia han thi thwc cho dén khi c6 cac y kién chi dao khac cta Chinh Phu;

6.3.2. Lao Bdng Nudc Ngoai Du Tiéu Chuan dap ting duoc diéu kién khong duong
tinh véi Covid-19 va duoc nhap canh 6 thé sé dugc cap moi gidy phép lao dong hodc
thi thiee tiy theo tirng treong hop cu thé;

6.3.3. D6i voi Lao Dong Nudc Ngoai Bu Tiéu Chudn ¢6 thi thuc hodc gidy phép lao
dong gan hét han va phai tiép tuc ¢ lai Viét Nam lam viéc c6 thé sé dugc gia han thi
twee hodc cap lai gidy phép lao dong;

6.3.4. DGi voi Lao Dong Nude Ngoai Bu Tiéu Chuan da xuat canh khoi Viét Nam va
khong trd lai lam viéc trede ngay 22 thang 3 nam 2020 nhung c6 thi thwe hodc gidy
phép lao dong hét han thi khong rd rang nhitng lao dong nay c6 dugc gia han thi thuc
hoac cdp lai gidy phép lao dong hay khong;

6.3.5. Khong ro liéu BLDTBXH hay So Lao Bong, Thuwong Binh va Xa Hoi cap tinh
(SLDTBXH) sé c6 tham quyén cap gidy phép lao dong cho cac truong hop ngoai 1&
néu trén. Hién nay theo quy dinh thi tham quyén cdp gidy phép lao dong thudc vé
SLDTBXH cdp tinh;*' va

2 Muc 5(a) Thong Bao 118/2020.
30 Muc 5(d) Thong Bao 118/2020.
31 Piéu 12 va Biéu 15 Nghi Dinh 11 ctia Chinh Phu ngay 3 thang 2 ndm 2016 quy dinh chi ti€ tthi hanh mét s6 diéu cua
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6.3.6. Khong rd liéu ngoai cac diéu kién duoc quy dinh tai Diéu 20 Luat Xuét Canh,
Nhéap Canh, Qua Canh va Cu Trt cia Nguoi Nudce Ngoai tai Viét Nam thi cac diéu
kién vé nhap canh nao khac sé dugc ap dung cho t6i khi cac bién phép han ché néu
trén duoc d& bo. Cac diéu kién theo quy dinh phap luat hién hanh bao gom (a) c6 ho
chiéu va thi thyc hop phap; va (b) khdng bi cdm nhép canh theo quy dinh tai Diéu 21
cua Luat Xuat Canh, Nhap Canh, Qué Canh va Cu Tru ctia Nguwoi Nude Ngoai tai Viét
Nam (bao gdm ca quy dinh vé khong cho nhap canh vi ly do phong, chdng dich bénh).

7. Nguoi st dung lao dong c6 thé chdm dit hgp dong lao dong véi ngwoi lao
dong bi duwong tinh v6i Covid-19 hay khong?

7.1.  Khong. Theo quy dinh Bo Luat Lao Bong 2012,%2 ngroi sit dung lao dong
khong duoc don phuong chdm diet hop dong lao dong véi ngudi lao dong bi nhiém
bénh trong thoi gian nguoi d6 nghi dm ngoai trir truong hop nguoi lao dong do6 da
diéu tri:

7.1.1. 12 thang lién tuc d6i véi nguoi lao dong lam theo hgp dong lao dong khong
xac dinh thoi han;

7.1.2. 6 thang lién tuc d6i v6i nguoi lao dong lam theo hop dong lao dong xac dinh
thoi han; hoac

7.1.3. quéanta thoi han hop dong lao dong d6i voi nguoi lam theo hgp dong lao dong
theo mua vu.3?

8. Xt ly truong hop nguoi lao dong khong thé lam viéc do tuin thu cic quy
dinh vé Covid-19?

8.1.  D6i vdi truong hop nguoi lao dong khong thé lam viéc do phai tuan thu theo
cac quy dinh vé Covid-19 ctia Chinh Phu nhw phai chiu cach ly hoac doi két qua xét
nghiém Covid-19, cac phuong an duoc phan tich dudi day cé thé duoc ap dung:

8.2. Phuong An1: Nghi hﬁng nam — Theo quy dinh B Luat lao BPong 20123 tuy
thudc vao loai cong viéc, nguroi lao dong cé da 12 thang lam viéc cho mot ngwoi st
dung lao dong thi dugc nghi hdng ndm 12, 14, hodc 16 ngay lam viéc. Nguoi lao dong
va nguoi stt dung lao dong c6 thé thoa thuan nghi hang nam gop t3i da 3 ndm mot
lan.* Trong thoi gian nghi phép nam, nguoi lao ddng duoc huwong nguyén lwong.

8.3. Phuong An 2: Nghi khong huwong lwong — Theo quy dinh B Luat Lao Pong

Bo Luéat Lao Bong vé lao dong nuwde ngoai lam viéc tai Viét Nam (Nghi Dinh 11/2016).

32 Piéu 38.1(b) va 39.1 B Luat Lao Dong 2012.

33 cdng viéc theo mua vu hodc cdng viéc nhat dinh co thoi han dudi 12 thang (hop dﬁng theo mua vu).
3 Piéu 111.1 Bo Luat Lao Bong 2012.

3% Piéu 111.3 Bo Luat Lao Bong 2012.

3 Piéu 111.1 Bo Luat Lao Bong 2012.
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2012,% nguoi st dung lao ddng va nguoi lao dong cd thé thoa thuan nghi khong huong
lwong. Sau thoi gian nghi khong huong luwong, cac bén tiép tuc thuc hién theo hop
dong lao ddng da thoa thuén trude do.

8.4. Phuwong An 3: Tam hoin thyc hién hgp dong lao dong — Theo quy dinh Bo
Luat Lao Bong 2012,% nguoi st dung lao ddng va nguoi lao dong cd thé thoa thuan
tam hoan thuc hién hop dong lao dong. Khong cd han ché vé thoi han cua viéc tam
hoan. Phép luat lao dong khong quy dinh vé nghia vu ctia nguoi st dung lao dong
trong viéc phai trd ltong cho ngroi lao dong trong thoi gian tam hoan thuc hién hop
doéng lao ddng. Mac du vay, vé 16 gich, nghia vu tra lwong cling phai dwgc tam hoan.

8.5.  Trl truong hop hai bén cd thoa thuan khac, trong thoi han 15 ngay ké tir ngay
hét thoi han tam hoan hgp dong lao dong, nguoi lao dong phai c6 mét tai noi lam viéc
va nguoi stt dung lao dong phai nhan nguwoi lao dong trd lai lam viéc.* Thoi gian tam
hoan hgp dong sé khong tinh vao thoi han cua hop dong lao dong.

8.6.  Phuong An 4: Ngirng viéc — Theo quy dinh B Luat Lao Dong,* trong truong
hop nguoi lao dong phai nging viéc do dich bénh nguy hiém, nguoi lao dong va
nguoi st dung lao dong cé thé thoa thuan tién lwong ngung viéc. Tuy nhién trong moi
treong hop, tién lwong ngung viéc khong duwgc thap hon mic luwong t6i thiéu vung
do Chinh phu quy dinh.#!

8.7.  Theo Cong Vin 1604/2020,42 BLDTBXH duong nhu c¢6 quan diém rang ngudi
lao dong phai ngling viéc do “anh huong truc ti€p” cua Covid-19 sé c¢6 quyén duoc

huong tién lwvong nging viéc (Phuong An 4). Vi du:

8.7.1. Lao dong la ngwoi nudc ngoai trong thoi gian chuwa duwoc quay trd lai doanh
nghiép lam viéc theo yéu cau ctia co quan c6 tham quyén;

8.7.2. Nguoi lao dong dang trong thoi gian thuc hién cach ly theo yéu cau cta co
quan c6 tham quyén; va

8.7.3. Nguoilao dong phai ngting viéc do doanh nghiép hoac bd phan doanh nghiép
khong hoat dong dwoc vi nguoi st dung lao dong hoac nhitng nguoi lao dong khac
cung doanh nghiép, bd phan doanh nghiép d6 dang trong thoi gian phai cach ly bat
budc.

9. Nguoi st dung lao dong c6 dwoc giam gio lam viéc cia ngwoi lao dong va

% Piéu 116.3 B4 Luat Lao Dong 2012.

38 Piéu 32.5 BO Luat Lao Dong 2012.

3 Piéu 33 Bo Luat Lao Dong 2012.

40 Piéu 98.3 B Luat Lao Dong 2012.

4 Piéu 98.3 B Luat Lao Dong 2012.

22 Muc 1 va 2 Cong Van 1064 ciia BLDTBXH ngay 25 thang 3 ndm 2020, hudng dan tra luong ngirng viéc va giai quyét

ché& d6 cho ngudi lao dong trong thoi gian ngling viéc lién quan dén dich bénh Covid-19 (Cong Vin 1064/2020).
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giam lwong hay khong?

9.1.  Khong. Nguoi st dung lao ddng khong duoc don phuong giam gio lam va tién
lwong ctia nguoi lao dong. Bat ky thay do6i nao vé thoi gio lam viéc va tién lvong déu
duoc coi la thay d6i ndi dung hop dong lao dong va phai cd s dong y cua nguoi lao
dong.** Mac du vay, trong treong hop hoat dong kinh doanh ctia ngroi stt dung lao
ddng phai tam ngting theo yéu cau ctia Chinh Phy, thi vé ly thuyét, nguoi st dung lao
dong co thé giam gio lam viéc viéc ctia nguoi lao dong va tra lwong thap hon so véi
mturc thoa thuan. Diéu nay la béi viéc tam ngung hoat dong kinh doanh ctia ngwoi st
dung lao dong c6 thé dan dén tam ngling viéc ctia ngudi lao dong (xem 8.6).

10.  Nguwoi sit dung lao dong c6 thé chuyén ngudi lao dong lam cong viéc khac
s0 v6i hgp dong lao dong trong giai doan dich bénh Covid-19 hay khong?

10.1. Theo Cong Van 1604/2020,* d6i voi truong hop doanh nghiép gap kho khan
vé ngudn nguyeén vat liéu, thi treong dan téi khong bd tri du viée lam, nguoi st dung
lao dong cd thé tam thoi chuyén nguoi lao dong lam cong viéc khac so véi hgp dong
lao ddng theo quy dinh tai Diéu 31 Bo luat Lao dong 2012.

10.2. Diéu 31 B Luat Lao Bong 2012 quy dinh khi gap kho khan d6t xuat do dich
bénh, nguoi st dung lao dong duwoc quyén tam thoi chuyén nguoi lao dong lam cong
viéc khac so véi hgp dong lao dong. Trong truong hop nay:

10.2.1. Thoi han diéu chuyén cong viéc khac khong dugc qué 60 ngay lam viéc cong
don trong mot nam, trir treong hop duoc sy dong y ctia nguoi lao dong.*°

10.2.2. nguoi st dung lao dong phai bao cho nguoilao dong biét trude it nhat 03 ngay

lam viéc;* va

10.2.3. Néu tién lwong ctia cong viéc mai thap hon tién lwong cong viéc ci thi duoc
gilt nguyén mtrc tién lwong cti trong thoi han 30 ngay lam viéc. Tién lwong theo cong
viéc méi it nhat phai bang 85% muic tién liong cong viéc cii nhung khong thap hon
mttc lwong tdi thi€éu vung do Chinh phu quy dinh.*

10.3.  Néu nguoi lao dong khong dong y tam thoi lam cong viéc khéac so véi hop
dong lao dong ma phai ngtng viéc thi nguoi lao dong sé dugc huong tién luong
ngling viéc nhw da néu tai 8.6.

11. Nguoi st dung lao dong bi anh hwéng bai dich bénh Covid-19 c6 thé dwoc

43 Didu 23.1(d)-(g) va Diéu 35 Bo Luét Lao Dong 2012.
44 Muc 3 Cong Vin 1064/2020.

45 Didu 31.1 B6 Luét Lao Dong 2012.

46 Didu 31.2 B Luét Lao Dong 2012.

7 Digu 31.3 B6 Luét Lao Dong 2012.
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tam ditng déng bao hiém xi hoi bit budc hay khong?

11.1.  Nham hd tro cic doanh nghiép phai chju anh huong béi dich bénh Covid-19,
ngay 17 thang 3 nam 2020, Co quan Bao Hém Xa Hoi cua Viét Nam da ban hanh Cong
Van 860/2020, cho phép nguoi st dung lao dong duwoc tam ding dong bao hiém xa
hoi bat budc vao quy huu tri va tir tuat cho dén hét thang 6/2020 hodc dén thang
12/2020 (néu dich bénh Covid-19 kéo dai t6i sau thang 6/2020) theo quy dinh cua luat
bao hiém xa hi.*® Chinh sach tam ding duoc ap dung cho cac doanh nghiép:

11.1.1. s6 lao dong thudc dién tham gia bao hiém xa hoi phai tam thoi nghi viéc tir
50% tro 1én; hoac

11.1.2. bi thiét hai trén 50% tOng gia tri tai san do dich bénh gay ra (khong ké gia tri
tai san la quyén st dung dat) do anh hudng ctia dich bénh.

12. Nguoi stt dung lao dong c6 thé cat giam lao dong do chiu anh hudng caa
dich bénh Covid-19 hay khong?

Cit gidm lao dong tam thoi

12.1.  Phap luat Viét Nam khong quy dinh vé cac treong hop cat giam lao dong tam
thoi. Tuy nhién, c6 mot s6 treong hop nhat dinh theo quy dinh phap luat ma nguoi
lao ddng co thé phai tam ngtrng viéc nhu:

12.1.1. Ngtrng viéc: nhw da néu tai 8.6; hodc

12.1.2. Tam hoan thuc hién hop dong lao dong: nhuw da néu tai 8.4. Theo Cong Van
1064/2020, néu thoi gian ngting viéc kéo dai va nguoi stt dung lao dong khong cé kha
nang chi tra thi nguoi stt dung lao dong va nguoi lao dong c6 thé théa thuan tam hoan
thuc hién hop dong lao dong.

Cit gidm lao déng vinh vién

12.2.  Theo Cong Van 1064/2020, treong hop nguoi sit dung lao dong phai thu hep
san xudt, dan téi giam chd lam viéc thi nguoi st dung lao dong c6 thé don phuong
chdm dut hop dong lao dong voi nguoi lao dong theo Diéu 38 va Diéu 44 B Luéat Lao
Dong 2012. Cu thé:

12.2.1. Theo Diéu 38.1(c) Bo Luat Lao Bong 2012, nguoi st dung lao dong c6 thé don
phuong cham dit hop dong lao dong véi nguoi lao dong néu:

48 Piéu 88.1 Luat Bao Hiém Xa Hoi 2014, va DBiéu 16 Nghi Dinh 115 do Chinh Pht ban hanh ngay 11 thdng 11 ndm 2015
huéng dan thi hanh the Luat Bao Hiém X3 Hbi 2014.
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(a) do xay ra sy kién bat kha khang theo quy dinh ctia phap luat; ¥

(b) nguoi stt dung lao dong da tim moi bién phap khéc phuc nhung van budc phai
thu hep san xuét, giam chd lam viéc; va

(c) nguoi st dung lao dong da bao cho ngwoi lao dong biét truede (it nhat 45 ngay
déi voi hgp dong lao dong khong xac dinh thoi han va it nhét 30 ngay d6i véi
hop dong lao dong xac dinh thoi han).

12.2.2. Theo Diéu 44 By Luat Lao Pong 2012, ngwoi st dung lao dong co6 thé cham dut
hop dong lao déng vdi nguoi lao dong trong truong hop thay ddi co cdu, cong nghé
hodc vi ly do kinh t& (goi chung la thay d6i co cau)®. Néu phai cho thoi viéc tir 02
nguoi lao dong trd 1én thi nguwoi stt dung lao dong c6 nghia vu: !

(a) xay dung phuwong an st dung lao dong phai c6 su tham gia ctia to chic dai
dién tap thé'lao dong tai co sd;%

(b) tham khao y kién vdi to chirc dai dién tap thé lao ddng tai co so vé thoi viéc
nguoi lao dong;

(c) thong bao trudc it nhét 30 ngay cho co quan quan ly nha nudce vé lao dong cap
tinh triede khi tién hanh cho thoi viéc; va

(d) mot cach than trong, thong bdo trudc cho nguwoi lao dong nhu da néu tai
12.2.1(c).

12.3.  Trén co soO cac phan tich tai 12.2, nhiéu kha nang viéc hoan thanh cac thu tuc
dé cat giam lao dong sé ton rat nhién thoi gian. Néu c6 thé, nguoi st dung lao dong
nén thoa thuan véi nguoi lao dong dé€ cham dat hop dong lao dong.

13. Nguoi sit dung phai boi thwong nhiing chi phi nao khi cat giam lao dong?

13.1.  Bén canh cdc chi phi thong thuwong ma nguoi sit dung lao dong phai tra khi
chdm dit hop dong lao ddng nhu tién lwong nhitng ngay chwa nghi,> nguoi sit dung

49 Xem thém vé van dé nay da duoc chiing t6i néu y kién tai: Su Bung Phét ctia Virus Corona - Anh Huong ctia Sw Kién
Bat Kha Khang Theo Luat Viét Nam.

50 Theo Diéu 13 Nghi Dinh 5/2015, chdm dit hop dong lao dong trong trudng hop thay doi co cdu bao gom, nhung
khong gidi han boi cac treong hop sau:

(i) Thay ddi co cdu td chiic, td chike lai lao ddng;

(ii) Thay d8i san pham; co cdu san phdm;

(iif) Thay d6i quy trinh, cdng nghé, may moc, thiét bi san xuét, kinh doanh gén véi nganh, nghé san xuét, kinh doanh
ctia nguoi st dung lao dong; va

(iv) Khing hoang hodc suy thodi kinh té.

51 Piéu 13.3 Nghi Dinh 5/2015 va Diéu 44 B Luat Lao Dong 2012.

52 Piéu 46 BO Luat Lao Dong 2012.

53 Xem thém vé van dé nay da dugc chung t6i néu y kién tai: C6 Thé Don Phuwong Chdm Dt Hop Dong Lao Dong Vi
Ly Do Tai Co Cdu Ma Khoéng Phai Thong Bao Trude Khong?

5¢ Piéu 114 Bo Luat Lao Bong 2012.
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lao dong phai trd cho nguoi lao ddng phai thdi viéc vinh vién nhitng chi phi sau:
13.1.1. Tro cap thoi viéc; va
13.1.2. Tro cdp mat viéc lam.

13.2.  Nguoi st dung lao ddng sé phai tra tro cap thoi viéc trong trueong hop thuc
hién viéc cit giam lao dong khi don phurong chdm dit hop dong lao dong (néu tai
12.2.1), thay déi co cau (néu tai 12.2.2), va thoa thuan cham dut hop dong lao dong
(néu tai 12.3).>° Theo quy dinh ctia B Luat Lao Dong 2012,%

13.2.1. trg cap thdi viéc ap dung cho nguoi lao ddng da lam viéc thuong xuyén cho
mot ngwroi st dung lao dong trong thoi gian tir du 12 thang tro lén;

13.2.2. tro cap mat viéc lam dugc tinh trén co s6 moi nam lam viéc duoc trg cap mot
ntra thang tién lvong; va

13.2.3. thoi gian lam viéc dé€ tinh trg cdp thoi viéc la tong thoi gian nguoi lao dong da
lam viéc thuc t& cho nguoi str dung lao ddng trix di (-) (a) thoi gian ngwoi lao dong da
tham gia bao hiém that nghiép theo quy dinh cta luat bao hiém xa hoi va (b) thoi gian
lam viéc da duoc nguoi stt dung lao ddng chi tra tro cap thoi viéc.

13.3.  Nguoi st dung lao ddng s€ chi phai tra trg cdp mat viéc lam trong treong hop
nguoilao dong bi thoi viéc do thay doi co cdu (néu tai 12.2.2). Theo quy dinh cua phap
luat lao dong,

13.3.1. tro cap mat viéc lam ap dung cho nguoi lao dong da lam viéc thuong xuyén
cho mot nguoi st dung lao dong tir du 12 thang tro lén ;>

13.3.2. trg cap mat viéc lam duoc tinh trén co so mdi ndm lam viéc dwoc tra 1 thang
tién lwvong nhung it nhat phai bang 2 thang tién luong.;*

13.3.3. thoi gian lam viéc d€ tinh tro cdp mat viéc lam la tong thoi gian nguoi lao dong
da lam viéc thuc t€ cho nguroi st dung lao dong trir di (-) (a) thoi gian nguoi lao dong
da tham gia bao hiém that nghiép theo quy dinh cua luat bao hiém xa hdi va (b) thoi
gian lam viéc da dugc nguoi sit dung lao dong chi tra tro cap thoi viéc® va

13.3.4. truong hop nguoilao dong cd thoi gian lam viéc thuee t€ cho nguoi sit dung lao
dong tir du 12 thang trd 1én mat viéc lam nhung thoi gian lam viéc d€ tinh trg cap mat
viéc lam it hon 18 thang thi nguoi stt dung lao dong ¢ trach nhiém chi tra tro cap mat

55 Piéu 48.1 BO Luat Lao DPong 2012.
56 Piéu 48.1 va 48.2 BO Luét Lao Dong 2012.
57 Piéu 49.1 Bo Luét Lao Dong 2012.
58 Piéu 49.1 Bo Luat Lao Dong 2012.
5 Piéu 49.2 Bo Luat Lao Dong 2012.
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viéc lam cho nguoi lao dong it nhat bang 02 théang tién luwong.® Trong khi quy dinh
ctia luat khdng hoan toan 16 rang, BLDTBXH duong nhu &p dat Quan Diém cho rang
nguoi stt dung lao dong van phai tra tro cAp mat viéc lam t6i thiéu 2 thang tién luong
cho nguoi lao dong trong truong hop thoi gian lam viéc d€ tinh tro cap mat viéc lam
bang 0.

- Hét van ban -

60 Digu 14.4(a) Nghi Dinh 5/2015.
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